PAGE  

[image: image1.png]



SWEARING-IN

OF

KERRY GRAEME SMITH
AS A JUDGE OF

THE EMPLOYMENT COURT

AND

THE DISTRICT COURT 

High Court Wellington
Friday 29 January 2016
CHIEF JUDGE GRAEME COLGAN

on behalf of the Employment Court

E nga mana,

E nga reo,

E nga waka,

E nga hau e wha o te motu,

Nau mai, piki mai, haere mai,

Haere mai ki Te Koti Take mahi

Welcome to this special sitting of the Employment Court and of the District Court to swear into office, as a Judge of the Employment Court and a temporary Judge of the District Court, Kerry Graeme Smith, barrister and solicitor of Christchurch.  First I should introduce those of us sitting on the Bench and I will need to do so quickly because there are so many of us.  Beginning on my far left (your right) is Associate Judge Osborne of the High Court; next to him is Judge Perkins of the Employment Court; on my immediate left is the Honourable Justice Rachel Dunningham of the High Court, good friend and former Buddle Findlay partner of the new Judge.  To my right is the new Judge himself who probably needs no introduction.  Moving over further towards the right, Chief District Court Judge Jan Doogue; Judge Christina Inglis of the Employment Court; Judge Bruce Corkill of the Employment Court; Judge Tony Ford of the Employment Court; the Honourable Justice Gendall of the High Court; and behind them are Justices Davidson and Nation of the High Court.

Next, I want to welcome, particularly, some special family guests at today’s sitting.  First, a special welcome to the new Judge’s immediate family, Judge Smith’s wife Christine Whittle and their children Sam, Alice and Eliza.  I want to acknowledge the presence of the new Judge’s father Mr Graham Smith, his sister Helen English, and brother Glen Smith.

I acknowledge the presence of the Attorney-General, the Honourable Christopher Finlayson QC.

With us today are District Court Judges Neave, Farish and Saunders and Environment Court Judge Jackson.  Also present are the Chief of the Employment Relations Authority and his Christchurch-based colleagues.

Also with us today, and welcome as always, is retired Employment Court Judge and Christchurch institution Bruce Palmer.

I acknowledge the presence before the Court today of several of her Majesty’s other counsel including Mr Hampton, Mr Weston, Mr Hall, Mr Hughes-Johnson, Mr Churchman and Ms Steven.

If I have inadvertently omitted anyone whose presence should be acknowledged, then please accept my apologies.  You are no less welcome to this occasion, as indeed are all family, friends and colleagues of the new Judge.

I am asked to acknowledge the apologies of others who cannot be here today including my predecessor, Chief Judge Tom Goddard; also of former Employment Court Judge and now District Court Judge in this city, Tony Couch, who is overseas.  Also absent, but sends his apologies, is the Principal Judge of the Environment Court, Judge Laurie Newhook, to whom the new Judge is well-known, but Judge Jackson is here on his behalf.  Finally, there are apologies from the Chief Judge of the Maori Land Court, Judge Wilson Isaac.

I need to thank, in particular, for facilitating today’s hearing in this courtroom the Chief High Court Judge; Justice Venning; Justice Gendal as the Executive Judge in Christchurch; the Court Registrar Sharon Graham; and other High Court staff who have willingly made this facility available for our sitting today.

The first part of today’s ceremonial sitting will be the formal taking of the oaths of office by the new Judge, to be witnessed by me and by Chief Judge Doogue.

We will then hear a number of addresses by representatives of the various participants in employment law, with the new Judge having the final right of reply.  Following the adjournment of the Court, you will all be very cordially invited to an afternoon tea in Courtroom 2 which is immediately to the left as you leave this courtroom.

To the formal taking of the oaths.  I have in my hand a warrant from the Governor-General and it reads as follows:
Pursuant to Sections 197B and 200(1) of the Employment Relations Act 2000 I, Lieutenant-General the Right Honourable Sir Jerry Mateparae, Governor-General of New Zealand, hereby appoint Kerry Graeme Smith, barrister and solicitor, to be a Judge of the Employment Court, commencing on 29 January 2016.   
Given under the hand of His Excellency the Governor-General and issued on this tenth day of November 2015.

Witness: The Honourable Christopher Finlayson QC Attorney-General

Judge, there are two oaths to be taken and we will stand as I ask you to read first the Oath of Allegiance and then the Judicial Oath and to sign each please.
THE OATHS ARE READ AND SIGNED BY JUDGE SMITH
CHIEF JUDGE DOOGUE:  I have before me a warrant issued by the Governor-General appointing Kerry Graeme Smith as an Acting District Court Judge to exercise civil and criminal jurisdiction within New Zealand for a period of 12 months commencing on 29 January 2016.  I will now ask the Judge to take his oaths.

THE OATHS ARE READ AND SIGNED BY JUDGE SMITH

CHIEF JUDGE DOOGUE:  It is with great pleasure that I now hand you your District Court warrant.

THE HONOURABLE CHRISTOPHER FINLAYSON QC
ATTORNEY-GENERAL

on behalf of the New Zealand Government 
May it please the Court

On behalf of the Crown I congratulate your Honour on your appointment as an Employment Court Judge and an Acting District Court Judge.  I am here today in my role as Attorney-General, First Law Officer of the Crown, to acknowledge your accomplishments and experience to date, and to join with others in welcoming you to public life and judicial office.  As I’ve said before at the swearing-in of a Judge, I always feel a little awkward telling a new Judge about his or her own career, although once when I apologised to Justice Peters after recounting her career during her swearing-in, she said not to bother because she’d actually found it quite interesting.

Following your graduation from the University of Canterbury in the early 1980s, you began your legal career as a law clerk at Cavell Leitch.  You went on to work as a solicitor at Lane Neave and Brooklyn Stock before moving to that great firm Buddle  Findlay in 1988 where you were made a litigation partner in 1991.  You have extensive employment law experience and have advised employers, employees and unions about their legal rights in a wide range of matters including misconduct, restraint of trade, industrial action, mergers, vicarious liability and workplace health and safety.  So, obviously employment law is your principal area of practice but you also have experience in civil and criminal litigation and resource management law.
Your Honour has many many years of court experience and you have appeared in a variety of courts and tribunals including the Fisheries Quota Appeal Authority, the full Court of the Employment Court and the Court of Appeal.  Your Honour has also been very active in the legal community and you’ve been a member of a number of New Zealand Law Society committees.  Most recently you were the Deputy Convenor of the New Zealand Law Society’s Canterbury-Westland Lawyers Standards Committee No. 1.
Sir, your distinguished career has demonstrated, and no doubt provided you with the skills and qualities which make you a very worthy and, if I may say so, outstanding appointment to the Bench.  It’s going to stand you in good stead for the challenges and rewards that lie ahead of you in your judicial career.

Recently I've been reflecting on the role of the Judge at some length because I'm writing a speech to be delivered at a ceremonial sitting in a few weeks to honour the late Sir Thomas Gault, one of our greatest Judges, a former President of the Court of Appeal and a Judge of the Supreme Court of New Zealand.  He died last year.  I juniored to the late Judge in the 1980s in a number of cases; for example, Crusader Oil v Crusader Minerals, as the title suggests, a passing-off case; and City Realties v National Insurance, a case about insurance law.  What always struck me about the late Sir Tom Gault as a lawyer was his ability to cut to the chase to write succinct and focused submissions.  The remorseless mercantilisation of the legal system these days – not my words but Chief Justice French of Australia – means that submissions more closely resemble Tolstoy’s War and Peace in teams of their volume.  An Associate Judge – not the one on the Bench – told me late last year that an application for summary judgment usually requires him to wade through no fewer than 500 pages of documents – so good luck!  In the end the remedy for this over-the-top approach to litigation has to lie with the Judges.  Something really needs to be done if litigation is to remain the primary means of dispute resolution for the citizen, as I certainly hope it will be into the future.

The other thing I always remember about Sir Tom Gault is that his judgments were delivered quickly and were judgments, not theses.  In the Employment Court, where people’s livelihoods are at stake, it’s imperative, not only for justice to be done, but for it to be done as quickly as possible.  The average worker who goes to this Court on an unfair dismissal or on a reinstatement application I’m sure isn’t particularly interested in receiving a 100-page judgment some time after the event.  He or she wants and deserves a result.  So, too, in the District Court which is the people’s Court.  If this Court didn’t run as well as it does, the whole system would collapse.  People who go to the District Court need expeditious justice because slow justice, as we know, is an oxymoron.  The rules of all our courts talk about just, speedy and the inexpensive resolution of disputes.  Obviously primacy has to be given to the just resolution but all too often these days the adjective “speedy” and “inexpensive” are downgraded or indeed overlooked.

I mentioned the late Justice Gault because both at the Bar and as a Judge, he stands out for me as a person who understood all these matters and, as I’ve said, he’s been on my mind over the last few days because I've been writing a speech about him.  There are many other Judges, both serving and retired, who could be held up as examples to a new Judge such as your Honour but I particularly wanted to mention the late Justice Gault.

So once again, on behalf of the Government, I congratulate you on your appointment; thank you for being prepared to enter public life to advance the interests of justice; and wish you all the very best for the future.

May it please the Courts.

MR WILLIE PALMER

on behalf of the New Zealand Law Society
Your Honours, Chief Judge Colgan, Justice Dunningham, Chief Judge Doogue, Judge Inglis, Judge Perkins, Judge Ford, Judge Corkill, Judge Smith, Mr Attorney, High Court Judges, District Court Judges, retired Employment Court Judges, Judge Smith’s family, and all others in attendance:  

I am speaking on behalf of the New Zealand Law Society.  I would like to acknowledge Judge Smith’s contribution to the legal profession.  I do this generally and with specific knowledge I have gained, having had the good fortune to work alongside Judge Smith over the last 25 years.

Judge Smith was educated in Christchurch and has been in practice here since his admission in 1983, as Mr Attorney has stated.  In that time Judge Smith has made a significant contribution to the legal profession.  He has fully involved himself in professional activities, including time on the New Zealand Law Society Employment Committee and being a long-term Standards Committee member and Deputy Convenor.  He is respected by his professional colleagues for his abilities and his integrity.
While being sworn in as an Employment Court Judge and with a District Court warrant, Judge Smith is also an environment law specialist and has run many important cases under the RMA.  Judge Smith’s employment law case load has included serious industrial accidents and major collective contract disputes.   For many years he has acted in the meat industry at all levels; he was recently described by one in-house counsel with knowledge of his appointment as being a legend in the meat industry and a significant loss.  His stature in the legal community is a reflection of the strong professional and personal qualities that he has which are always on display.  Of course he has all the attributes that you would expect to find in a successful applicant.  He’s hardworking; he’s dedicated; he’s intelligent, knowledgeable, eloquent, literate, courageous and honest; he’s highly effective; he also has a great sense of humour.  Of course the qualities I've mentioned are important but Judge Smith has brought more than that to the practice of law.

I've considered why he stands out as someone who is suitable for judicial office. Judge Smith’s special qualities are his consistently strong moral compass and his respect for others.  More than most he’s always been conscious of and upheld the ethics and rules of his profession.  At the same time he has unfailingly treated all who have come into contact with him with the utmost respect.  He is a master at understatement, often allowing others to gently, and without criticism, reach the point he has long since grasped.  He would never be described as intemperate or of taking an unreasonable point with anyone on any issue.

Having been in partnership with Judge Smith for 20 years, what stands out for me is his decency, his kindness and his humanity in all that he has done.  He has been a strong stabilising influence.  One important contribution that he has made has been to support women in our firm, two of his team having progressed to partnership with his full support including from a part-time position after having children.  These attributes are illustrated by comments that people have made to me about Judge Smith.  One of his long-term secretaries first noted his care about people and then described him as “the best boss I have ever had”.  That’s not a bad start for an Employment Court Judge.  Another also emphasised his care for people and noted his good sense of humour.  Young lawyers who have worked for him referred to him as always very fair and balanced and having a conscience for what is right in all that he does.  A representative of the Law Society’s Canterbury-Westland Branch described Judge Smith to me as “an all-round good bloke”.  It is obvious to me that other lawyers value Judge Smith’s knowledge, abilities and integrity.  He has been described to me as having an excellent reputation and that what he says is always well considered.  I have observed his clients to be loyal to him and he, in turn, respectful of them.
Finally, as a close colleague for many years, I can add that Judge Smith leads by example and sets high standards.  He is always measured in his approach and conscious of his professional role and ethical guidelines.

Judge Smith, this is an important day for you and your family who are here to celebrate your swearing-in and you deserve to enjoy it.  On behalf of the President I offer you congratulations and best wishes from the New Zealand Law Society and the wider profession.  You have been a strong contributor to the profession.  We wish you well in your new role and we have every confidence that you will be able to carry it out your Honour.

MR PETER CRANNEY

on behalf of the New Zealand Council of Trade Unions

May it please the Court
I'm very pleased, your Honours, to have received instructions from the New Zealand Council of Trade Unions to address the Court today on its behalf.  I’m very happy personally to have received these instructions and to have the opportunity to participate formally in this ceremonial occasion.
My first task, Judge Smith, is to very warmly welcome you to your new role on behalf of the organised trade union movement.  I'm instructed, sir, to extend very good wishes to you personally on behalf of all unions, union affiliates and members.  I am also asked, sir, to extend to you, on behalf of the unions, goodwill, respect and support, not only to you personally, sir, in your new role, but also to the people who are connected with you here today and, in particular, to extend goodwill to your family.

Your Honour, the New Zealand Council of Trade Unions is supportive of your appointment which is a notable event in the long and important history of this Court.  This Court, as it exists today, traces its origins through various institutional forms from the Court of Arbitration, first established under the Industrial Conciliation and Arbitration Act in 1894.  This Court, sir, to which you have been appointed, has a history which is deeply interwoven with New Zealand’s own history and for that reason, your Honour, this gathering today is a very significant event.  

This Court is a unique court.  It deals with subject matter which is at the very heart of how New Zealand society operates.  It has a high status in the New Zealand court system, equivalent in hierarchical terms to the High Court.  Authoritative judicial decisions made by this Court have a profound impact on New Zealand society and affect a great number of people.  Sir, from the perspective of the trade union movement this Court is a crucial institution for the protection of workers’ rights, and for that reason it is vital to democracy itself and to civilised values in New Zealand.  

A crucial foundation of the Act under which the Court operates – that’s the Employment Relations Act 2000 – there’s an acknowledgement in the Objects section of the Act of the inherent inequality of power in employment relationships.  That recognition is a clear pointer, sir, at one of this Court’s fundamental roles as a check on naked economic power, a barrier to exploitation of workers and a protector of human rights.  The Court is one of the mechanisms by which society has chosen to address inequality of power.  The same section, sir, refers to the observance in New Zealand of the principles underlying ILO Convention 87 and freedom of association, and Convention 98 and the right to organise and bargain collectively.  These references highlight the importance of this Court as a protector of very fundamental human rights.  The right to organise and the right to bargain collectively are the most fundamental rights, or among the most fundamental of rights, and of course they are among the first to be attacked and removed by powerful economic interests when the opportunity arises.

Your Honour Judge Smith, it is sometimes said that the most productive workforce is one which is happy and well treated.  Unfortunately this is not always true.  Productivity and profits can also be significantly increased by domination and control of a workplace by prohibiting, preventing or limiting workers’ rights to combine and organise, or by the destruction or undermining of unions.  Such conduct is unlawful in New Zealand and it is this Court that has the role, a very important role, of identifying the line that employers may not cross. 
Your Honour, the unions are well aware that this Court, over the last 50 years, has developed a fundamental underlying principle of New Zealand employment law - some would say the only rule – of fair and reasonable treatment of workers.  Your Honour, you are now one of the persons charged with upholding and protecting this fundamental rule.  Therefore, for that reason sir, your appointment is regarded as very significant by the trade unions and by workers generally.  From the point of unions sir, your appointment places you in a position of considerable importance and influence.  Your decisions and pronouncements will have impacts well beyond the parties that appear before you.  You will face hard decisions and the unions are confident you will often remind yourself that one important purpose of employment law is to protect the powerless and the dispossessed.  There are of course, sir, forces in New Zealand society that wish to undermine or weaken the role of the courts and this particular Court, and this Court has a proud history of applying justice and the law without fear, with integrity and with independence.

Your Honour, this Court has a number of hallmarks.  First, sir, it is a user-friendly court.  It is able to be accessed quickly by workers when necessary.  The hallmarks of a court are accessibility, invariable courtesy and respect towards counsel, towards advocates, towards witnesses and towards litigants.  This Court is well served by Judges with great integrity and a commitment to public service.  The Judges, Your Honour, are ethical and independent and all of them are held in very high regard by both the trade unions and by employers.  Your Honour, you yourself are also well regarded.  The unions are very confident that you will continue the fine traditions of this Court.

We wish you very well in your appointment and look forward to meeting with you, sir, and to working with you in the future.

May it please the Court
MR PAUL MACKAY
on behalf of Business New Zealand
May it please the Court
Your Honour, Business New Zealand welcomes your appointment.  We’ve already had a fair recital of your extremely strong credentials so I won’t pass over that territory again but we do understand that initially your appointment will be in Wellington and later, once we’ve got some proper facilities or permanent facilities down here, back here in Christchurch.

Your Honour’s appointment comes at a time of very significant change in the employment environment.  In the coming months we will see the coming into force of the Health and Safety at Work Act.  There are a number of changes to the Employment Relations Act, particularly in relation to collective bargaining, that are yet to have their effect fully assessed by this Court, and of course the important issue of pay equity will be presenting itself potentially again at some point.

Your Honour’s multi-disciplinary experience, particularly in employment and civil matters, will be of undoubtedly valuable assistance to the Court in dealing with overlapping aspects of employment related legal jurisdictions: for instance, and purely hypothetically I would add, it will be something of a balancing act to reconcile the right to strike on health and safety grounds under the Employment Relations Act with the ability to cease or direct the cessation of work, available under the new Health and Safety at Work Act.  It certainly will be interesting to see what appears as the first such question before the Court in reality.

Business New Zealand is the largest and most representative organisation of New Zealand business, often engages with matters before this Court, and we are privileged on occasion to be asked to intervene in cases of significance beyond the immediate parties.  This is much appreciated by the business community generally and by Business New Zealand in particular.  Not only is this consistent with a longstanding convention that the most representative organisations of employers and workers be asked for their views where the deliberations of the Court might affect the wider employment environment, but it also upholds the international concept of social partnership epitomised in practice by the relationship between the Council of Trade Unions, Business New Zealand and the Government of the day.  We look forward to the continuation of this constructive relationship.
I'll complete these very short welcoming remarks with an observation on the high quality of this Court generally.  Courts - and the Employment Court is no exception – often attract comments about the balance of their decisions, in this case between employers and workers, and unsurprisingly usually from the unsuccessful party.  The point here, however, is that the ratio of winners and losers is not really a balance criteria for assessments.  Indeed we prefer to look at the decisions themselves: how many are appealed and of course how many are overturned.  In this respect it is very hard to be critical.  In fact the rough statistics suggest that New Zealand has an enviable history of having a small minority of all cases proceed between any given level of the system and far less than that, that are being overturned.  The vast majority of decisions and judgments from this Court are good law as they stand on original delivery and that, in our view, is pretty good by any standard.  It’s also a clear statement that the Employment Court delivers well with integrity and is highly respected accordingly.

Your Honour will be a welcome addition to maintaining the Court’s ability to continue to deliver and to uphold the respect in which it is held.

May it please the Court
MR PETER ZWART
on behalf of lay advocates
May it please the Court

On behalf of lay advocates, Your Honour, the fact that I've been asked, as a lay advocate, to speak at your Honour’s investiture is indicative of the special nature of this jurisdiction.  The employment jurisdiction is one that recognises the historical conflict between labour and capital, employers and employees.  There's a jurisdiction where traditionally the courts have been a reluctant port of call for dispute resolution.  Prior to 1991 lay advocates had something of an advantage over lawyers as they dominated the jurisdiction in numbers, and some specific areas, namely arbitration proceedings where lawyers were barred from appearing.
Specific changes enacted by way of the 1991 Employment Contracts Act extended the jurisdiction of the Employment Court to all employees while recognising that the rights of both employers and employees were formally represented by a range of practitioners.

The opportunity to speak in this formal setting is acknowledged and appreciated as an acceptance of that recognition by the Court of lay advocates.  Inherent in that recognition is a respect by both lay and legal practitioners for the traditions and practices of each party.  
On a personal level, I've been practising in the area of employment law in Christchurch since the 1980s, as you have yourself Your Honour, and in that time Your Honour has now become the third Christchurch or to-be-Christchurch-based Employment Court Judge.  On a very personal level, it’s with some concern that I recognise that for the first time I have a Judge younger than myself that’s been appointed.

While not having had many dealings with your Honour over the years, it’s nevertheless clear to me that you have a long and distinguished involvement in employment law in Christchurch and will have worked with or against lay advocates on many occasions over those years.  I have no doubt that you will continue, as a Judge, to recognise the special nature of this jurisdiction and the people who appear in it, both as practitioners and as parties.
…

 I will conclude by formally acknowledging your appointment to the Employment Court and wishing you well for the future on behalf of lay advocates.

May it please the Court.
CHIEF JUDGE GRAEME COLGAN

on behalf of the Employment Court
Judge Smith, on behalf of the Judges of the Employment Court who are all present, I welcome you as the 36th Judge of this Court and its predecessors to hold this office.  Although you are the first Judge Smith among your 35 predecessors, you are now only one of several Smiths in the current New Zealand judiciary, the fifth current Judge Smith by my estimate.  I think it’s safe to say that Smith is the most popular judicial name but probably also among the most popular names in New Zealand society as well.

Whilst on the subject of names, you may be surprised to know that you are not the only Kerry Smith to be associated with this Court.  It is important that I dispel immediately any suggestion that you are the Kerry Smith who was the plaintiff in an Employment Court case many years ago known as Kerry Smith v Radio i Ltd.  It was a case heard by a full Bench of the Court in Auckland (Judges Goddard, Travis and Colgan) and was an early example of litigation about fixed term employment contracts.  Kerry Smith in that case was what might have been called in earlier times a radio announcer, probably these days a personality or even an iconic celebrity.  Kerry Lois Smith - and there is clear proof that you weren't the plaintiff - had not had her contract renewed by Radio i.

There are only two things that I want to say about your namesake’s case.  The first is that, despite engaging in expensive litigation with Radio i, Kerry Smith was back on the airwaves a couple of years later; so you can never say “never” either in the field of entertainment or, I suspect, in employment law.  The other memorable feature of the Kerry Smith case was that she called, as a witness, one then Mr Paul Holmes.  I’m still not sure about the relevance of the evidence he gave, but he was certainly ever the showman in the witness box.  Mr Holmes was then a competitor for audience ratings on another radio station.  When Mr Holmes was asked what his reaction was after hearing of Kerry Smith’s departure from Radio i, he first made sure that the reporters in court were going to capture the moment.  He then swivelled to face the Bench, raised his arms messiah-like above his head, and intoned “Thank you Jesus!”.  Newspaper accounts – and there were a lot of those - included that the three Judges laughed loudly, which is only partially true; I don’t recall our amusement being loud.  So the other judicial object lesson of that case was to always remain impassive (especially) when the media are present.  So much for employment law’s other Kerry Smith.

I first came to know you, Judge, in a 14-day case
 in the old courthouse in Timaru in 1990 in which you were junior to Tom Weston as he then was, now one of Her Majesty’s counsel and Chief Justice of the Cook Islands, and this is the meat works connection that was mentioned earlier.  I looked out a copy of the judgment recently and found, to my relief, that I was very complimentary about all counsel involved in the case, including you.  It involved a minute examination of individuals’ work roles within the Smithfield Meat Works just north of Timaru and particularly the machines on which they worked.  Mr Weston, I know, remembers the case well because he never fails to remind me at every opportunity of the German-made machine called ‘the Fuhrer Wool Puller’.  Other memorably-named machines that featured in that case included the ‘#4 Slipemaster Mattress’, the ‘## 1-4 Hedgehogs’, and the ‘#1 Pelt Dollie’.  I am not sure that intimate knowledge of these things is still an essential attribute to being an Employment Court Judge.

Others have spoken in detail and in very complimentary terms about you, so I want to say a little about the Court’s commitment to Christchurch, to the Canterbury region, and indeed to the South Island.  That is because, over the past 13 years or so, the picture may have been somewhat confusing. 

Until 1987, the Arbitration Court and its predecessor were based in Wellington and travelled outside the capital as and when required to hear cases.  Those peripitations included to Christchurch and other South Island centres.  The Labour Relations Act 1987 was the start of the modern era and saw Registries and resident Judges in Auckland and Christchurch, in addition to Wellington.  The Court, as some will remember, had its own premises on level 1 at 115 Kilmore St with its oddly-shaped courtroom furnished in shades of pink and grey.  Judge Bruce Palmer (who is with us today) was the first resident Christchurch Judge and there were also, in those days, panel members representing employers and unions who made up a tripartite court for most cases.  The resident Christchurch Judge heard, by far and away, most Christchurch, and indeed most South Island, cases although others of us looked forward to coming to Christchurch from time to time, if only to see the jaws of local practitioners drop noticeably when an unexpected Judge entered the courtroom.  As many here will remember, Judge Palmer was committed to concluding his cases even if this meant sitting until 9 pm to do so.  Kilmore St was the first and last permanent home of the Court in this city.  

In 2003 Judge Palmer retired, as did the Court’s Christchurch Registry which, although a separate administrative entity, has since resided in Wellington.  The Court, however, was then and remains committed to serving the South Island by making Judges available as and when necessary as if they were Christchurch-based.

Between 2003 and 2005 the Court’s North Island Judges sat regularly in Christchurch and other South Island centres.  In 2005, as you’ve heard, Judge Tony Couch was sworn in as both a District Court and Employment Court Judge based in Christchurch.  The premises at Kilmore St were relinquished.  The Judge had his Chambers in this building downstairs and the Employment Court shared the Maori Land Court and associated facilities at Peterborough St for hearings and judicial settlement conferences.  Although not having a resident Christchurch Registry, I understand that this arrangement worked well, although the long-term availability of the Peterborough St courtroom and the damage to the Durham St Courthouse from the earthquakes proved problematic for hearing venues in Christchurch.  We were, of course, not alone in that regard.

In 2014 Judge Couch relinquished his Employment Court Judge’s warrant so that there was, again, no resident Christchurch or South Island Employment Court Judge.  When Judge Bruce Corkill was appointed later that year, he was assigned responsibility for South Island files and has undertaken most of the Christchurch and other South Island sittings.  However, other Judges have from time to time presided over these cases.

That brings us to today and the appointment of our new Judge who resides, and will reside, in Christchurch.  Stability is on the horizon but not immediately.  For the next three months or so, Judge Smith will preside over District Court civil trials around the country and the Chief Judge asked me to emphasise that this is for the purpose of reducing or eliminating a backlog with hard work.  As from about May, three months hence, Judge Smith will be based in the Employment Court in Wellington with primary responsibility for the lower North Island.  For the rest of 2016 Judge Corkill will continue to have responsibility for the Christchurch Registry, allowing for an appropriate period of transition for Judge Smith from local practitioner to local Judge.

As you will know, the new Christchurch Courthouse will be open and available for use, I would have said (until yesterday) hopefully in about a year’s time but I think 15 or 16 months may now be a more reliable estimate.  That new courthouse will include Chambers for Judge Smith and courtrooms that will be available to the Court.  From that time Judge Smith will have responsibility for Christchurch Registry matters and will have his Chambers in the new courthouse building.  Others of us will continue to pop in from time to time when you least expect it.

It remains for me to pay a brief tribute to Judges Palmer, Couch and Corkill for their contributions to ensuring an effective Employment Court presence in Christchurch.  I trust that these and future plans illustrate the Court’s commitment to Christchurch, and although I cannot and do not speak for the Attorney-General, I suspect that the appointment of Judge Smith in these circumstances reflects his and the Government’s commitment in that regard also.

Finally, in again congratulating you, Judge Smith, on your appointment, it is more important even than having a resident Judge and courtrooms that I can say without hesitation that this city and the Employment Court will have another Judge of distinction.

JUDGE KERRY SMITH

Chief Judge Colgan, Chief Judge Doogue, Mr Attorney, Mr Palmer, Mr Cranney, Mr Mackay, Mr Zwart, ladies and gentlemen:

Thank you for those extremely kind words of welcome.  I am grateful to the Judges of the Employment Court for being able to be here this afternoon to share this occasion with me and to the Judges of the High Court for being able join us on the Bench this afternoon.

When Chief Judge Colgan informed me of my appointment I described the moment to him as surreal.  That feeling has still not completely gone away, even with today’s ceremony.  I am sure that by Monday morning the reality of the job will have sunk in.  
I am excited by my new role, but somewhat daunted by the obligations that go with it.  Pondering those obligations has caused me to reflect on my career and my decision to become a lawyer.  I don’t recollect a time, even at school, when I did not want to be a lawyer, although I’m pretty sure I never once imagined judicial appointment.  I am not sure why I wanted to be a lawyer because I did not know any lawyers and whatever associations I had with the law must have been slight at best.

I had the wind taken out of my sails just a little bit as I was leaving school.  A popular teacher asked me what I planned to study at University and when I replied “Law”, he paused and said:  “Well you might be smart enough”.  Despite that less than encouraging send-off, I enjoyed studying law and I have enjoyed my years of practice.  What I have found especially rewarding has been a strong sense of collegiality and professionalism.  I have been fortunate to have had mentors who nurtured what I have come to think of as fundamental professional obligations. 
I spent well over 25 years at Buddle Findlay, and if you will forgive the informality, initially working with Tom Weston – it’s hard to say Mr Weston QC – where the two of us comprised the entire Christchurch-based litigation department of Buddle Findlay.  Those early days at Buddle Findlay were also strongly influenced by Dennis Sheard whose exacting standards are still legendary in the city.
Before Tom Weston employed me I worked for Sam Maling and Ed (now Justice) Wylie at Lane Neave, for both of them I have the highest regard.  Sam used to contemplate problems while smoking very thin cigarillos.  I could always tell stressful moments by the amount of smoke in his room.  And Ed was just high energy.  Once, when Ed discovered I had been a Springbok Tour protestor he said nothing, but the next morning when I arrived at work there was a copy of Ross Meurant’s book “The Red Squad Story” sitting on my desk. 

There is one person I want to make special mention of, my first boss, Des Boyle, at Cavell Leitch.  Des offered me a job as a law clerk in 1982.  He must have taken a bit of a gamble because I had never been in a law office before and I had no idea what the work was really like.  In 1982 I don’t think fully developed CVs were common and I certainly knew little about them.  Today, job applicants seeking graduate positions provide detailed CVs and get assessed on grade point averages, summer clerk experience and extra-curricular activities.  Competition is fierce.  In 1982 things were quite different.  A short notice pinned to the Law School notice board advertised a vacancy as a common law clerk.  Applicants were invited to telephone for an interview.  I telephoned.  While waiting for the day of the interview to arrive, a friend suggested preparing a CV would be a good idea.  The concept was a bit alien to me but eventually I produced a one-page CV.  At the interview I tentatively handed my CV to Des.  He read it, said I had answered all the questions he had planned to ask me and the interview ended.  Including introductions, the total elapsed time for the interview could not have been more than five minutes.  Two days later I got the job.  Des and I worked together for the next two years which I remember as being an enjoyable and challenging introduction to practice.  I owe Des an expression of thanks for taking a gamble on me and setting me off on my career.
I am also immensely grateful to Buddle Findlay for providing me with interesting, challenging and rewarding work.  Buddle Findlay was more than just a job.  Modern partnerships often change but there has been a pool of partners in Christchurch with whom I have worked for many years.  What started as a professional and business associations has developed into friendships.
However, there are two Buddle Findlay people I particularly want to single out: my secretaries over the last 20 years or so, Mrs Pat Evans and Ms Cathi McCrostie.  They did a secretarial tag team on me.  Cathi left to look after a young family and Pat took over.  Eighteen years later Pat retired and Cathi came back.  They are both hard-working and dedicated.  They organised and ran my practice (and me) with efficiency and determination.  Both Pat and Cathi have a wicked sense of humour.  Once Cathi went on holiday to the Middle East.  After she was gone I opened my diary to discover it was full of such helpful advice as “Cathi is at the Grand Bazaar today”, or my personal favourite, “Cathi is tasting raki today”.  I distinctly recall when Pat and I started working together.  We had an interview to discuss the work and what I thought might be required.  Pat generously explained the role of a PA to me and decided she was prepared to give me a trial.  I suspect the trial lasted for the following 18 years. 

Acknowledging all of that support would not be complete without mentioning my family.  My parents, Graham and Yvonne, encouraged me to pursue a legal career without ever questioning my decision.  My late mum would have been proud today although a bit concerned about being mentioned or placed anywhere near the limelight.  My parents-in-law, Joan and David Whittle, have always been supportive and encouraging.  My three children, Sam, Alice and Eliza, have grown up in a household where law and legal things have dominated.  Whether any of that has rubbed off in a positive way I am not sure; I should say I have not yet won an argument with a teenager.  Sam is passionate about hockey and has just started work for the Ministry of Justice.  Alice is shortly to depart for Massey University in Wellington to study design and announced recently that because of my appointment she would not now be able to risk getting a fake ID.  Eliza, the youngest, embraces everything with unbridled enthusiasm.  I’m proud of all of you.  And to my wife, Christine, thank you for your love and support.
I'm deeply moved by the attendance of you all this afternoon.  That has underscored for me not only the significance of my new role but the obligations that go with it.  Thank you all for coming today.

THE COURT ADJOURNED
� NZ Engineering Union IUOW v Waitaki International Ltd [1991] 2 ERNZ 1.





